
CHILDRENS RIGHT TO SHELTER: 
IMPLICATIONS FOR 
UPGRADING OF INFORMAL 
SETTLEMENTS

The South African Constitution says that if households 
living in informal settlements have children, these children 
have the right, now and immediately, to “basic shelter”.  
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The Constitution says that everyone 
has the right to “adequate housing” 
(S26.1), and that the state must take 
reasonable “legislative and other 
measures, within its available resources, 
to achieve the progressive realisation 
of this right” (S26.2).  There is however 
an additional often overlooked clause in 
The Constitution dealing with housing:  
section 28, dealing with the rights of 
children, says that “every child [under 
the age of 18] has the right to ... (c) 
basic .... shelter ...”.    

It is important to note that this children’s 
right to shelter does NOT have the 
clauses relating to “take reasonable 
legislative measures”, “within available 
resources”, or “achieve the progressive 
realisation of this right”. This means 
that children have an absolute right to 
shelter that is not tempered by these 
limiting clauses. 

This potentially has significant 
implications for government housing 
programmes.  The upgrading of informal 
settlements, for example, is based on an 
incremental approach to the realisation 
of adequate housing where government 
first focuses on the provision of basic 
services like communal water standpipes 
and communal toilets and then over 
time upgrades these services to more 
permanent services. Top structures 
and shelter only comes in phase four of 
the upgrading of informal settlements 
programme process.  Could it be argued 
that government MUST immediately, 
now, without waiting for “taking 
reasonable legislative measures” or 
being concerned about “within available 
resources”, intervene and provide 
“shelter” to the child and the parent 
or guardian?  After all, section 28(1)(b) 
says every child has the right “to family 
care or parental care”, so if children get 
shelter parents must as well.

It is however also important to note that 
this children’s right to shelter uses the 
word ‘shelter’ and not ‘housing’. I am 
unaware of any legal precedent that 
clarifies the significance of the difference 
in definition of these two terms -‘shelter’ 
and ‘adequate housing’.  

In the upgrading of informal settlements 
and managed land settlement (where 
government allows people to settle on 
land that has at least basic services 
and basic tenure recognition and this 
area is then upgraded over time) it 
is argued that one may not achieve 
“adequate housing” now but by following 
incremental approaches (“reasonable 
legislative and other measures”) one 
will over time (“progressive realisation of 
this right”),  as funds become available 
(“within available resources”) work 
towards the realisation of the right to 
“adequate housing”.   

The United Nations (UN) has identified seven 
elements of adequate housing: (1) security of 
tenure, (2) availability of services, materials, 
facilities and infrastructure, (3) affordability, 
(4) habitability, (5) accessibility, (6) location, 
and (7) cultural adequacy¹.  According to the 
UN “housing is not adequate [habitable] 
if it does not guarantee physical safety 
or provide adequate space, as well as 
protection against the cold, damp, heat, 
rain, wind, other threats to health and 
structural hazards.” 

The South African Constitution says 
that if households living in informal 
settlements have children, these children 
have the right, now and immediately, to 
“basic shelter”.  Would a self-built shack 
made of corrugated iron and wood, 
even if it is built on a tenure secure 
piece of land and has access to water 
and sanitation as part of an upgrading 
of informal settlement programme, be 
deemed a “basic shelter” for the child?  I 

would assume the courts would say that 
“basic shelter” for a child would need to 
be “habitable” and given the definition 
of “habitable” above, a self built wood/ 
corrugated iron shack would probably 
not meet this “habitable” test. 

What does this all mean for how the South 
African government is approaching the 
upgrading of informal settlements?  Does 
it mean that households that do not have 
children can continue to have their right 
to adequate housing addressed through 
a “progressive” step by step process 
where the government subsidised house 
only comes in phase four; whereas 
households that have children must 
have “basic shelter” provided up front in 
phase two of the upgrading of informal 
settlements programme and not wait for 
phase four?  

One possible approach for addressing 
the shelter needs of households with 
children may lie in the emergency 
housing programme where these 
households are provided with emergency 
housing/ “shelter” such as the modular 
wooden/ corrugated and other shelter 
solutions being provided  through the 
emergency housing programme². This 
would be over and above the basic 
services and tenure recognition that 
forms part of phase two (the project 
initiation phase) of the upgrading of 
informal settlement programme. 

It is hoped that this short article has 
opened up the debate on how children’s 
right to shelter (and housing) can be 
incorporated into the upgrading of 
informal settlements programme. We 
look forward to hearing from others on 
their views on how the child’s right to 
basic shelter can be achieved.  
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¹ See https://www.ohchr.org/Documents/Publications/FS21_rev_1_Housing_en.pdf
² For a summary of the emergency housing programme see section 4 on page 21 at http://www.dhs.gov.za/sites/default/files/documents/national_

housing_2009/1_Simplified_Guide_Policy_Context/1%20Vol%201%20Part%201%20Simplified%20Guide%20to%20the%20National%20
Housing%20Code.pdf


