BACKGROUND
South Africa is struggling to address the land and housing
backlog. At present housing delivery rates, it will take
more than 20 years to address the housing backlog.
The challenge is getting more difficult not easier. More
people need land and housing as a result of increasing
urbanisation, including population growth and in-

migration. If we do not directly confront these challenges,
unauthorised land occupations and the development
of new informal settlements will increase; and it will be
difficult to achieve the progressive realisation of the right
to land and housing as found in our Constitution.

At present housing delivery rates, it will take more
than 20 years to address the housing backlog

THE CONSTITUTION
Both the property clause (Section 25) and the housing
clause (Section 26) of the Constitution have relevance
to the question of dealing with unauthorised land
occupations.

comparable redress for people disposed of 		
property due to past racially discriminatory laws or
practices.
Section 26 includes the following sub clauses:

Section 25 includes the following sub clauses:
•
•
•
•
•

Section 25(1) prescribes a negative right not to be
arbitrarily deprived of property;
Section 25(5) deals with fostering conditions
that enable citizens to gain access, within 		
available resources, to land on an equitable basis;
Section 25(6) deals with security of tenure and
tenure reform; and
Section 25(7) deals with land restitution or 		

•
•

Section 25(1) provides for everyone to have the
right to have access to adequate housing;
Section 25(2) calls on the state to take reasonable
legislative and other measures to achieve this right;
and
Section 25(3) prescribes another negative right
where no one may be arbitrarily evicted from their
home without an order of the court that considers
all the relevant circumstances.

...no one may be arbitrarily evicted
from their home without an order of
the court that considers all the relevant
circumstances.

Where do you expect me to live? In the
air?
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LAND INVASION
vs
LAND OCCUPATION
Grootboom, a landmark case in the evictions jurisprudence
developed by the courts, defines land invasion as the act
of a person or persons coming onto land for the purposes
of residential settlement, without any right in law to do
so. “Land Invasion” is “the act of taking occupation of
land or buildings with the express intent of “coercing a
state structure into providing housing on a preferential
basis to those who participate”. “Land Invasion” is not
an appropriate term to describe the occupation of land
by displaced persons with nowhere else to go. Where
the occupation is undertaken by homeless people out
of necessity this “detracts from the humanity of the
occupiers, is emotive and judgmental and comes close

to criminalising the occupiers.” In this report we apply the
terminological clarification provided by the Constitutional
Court and refer to unauthorised land occupation, or
occupation, in preference to land invasion.
The main legislation dealing with unauthorised land
occupation is the Prevention of Illegal Eviction from and
Unlawful Occupation of Land Act (PIE) no. 19 of 1998.
PIE gives effect to section 26(3) of the Constitution’s
requirement that a court consider all the relevant
circumstances before making an eviction order. The
PIE Act provides procedures for eviction of unlawful
occupants and prohibits unlawful evictions.
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“Land Invasion” is “the act of taking
occupation of land or buildings with
the express intent of “coercing a
state structure into providing housing
on a preferential basis to those who
participate”. “Land Invasion” is not
an appropriate term to describe the
occupation of land by displaced persons
with nowhere else to go.

PROPOSED 3-PRONGED
APPROACH
It is proposed that National government adopts a three pronged approach to managing and curbing land occupations.
In order of priority, this three pronged approach includes:

1:

PRE-EMPTIVE LAND DEVELOPMENT STRATEGY:
make planned, secure and basic serviced land allocation procedures that have been developed
available so that people in desperate need don’t through a rigorous participation process.
have to occupy land.
Municipalities
should
designate
both
Municipalities should acquire and prepare Incremental Settlement Areas (in their Spatial
land for development through the formulation Development Framework plans) and introduce
and implementation of comprehensive land Special Informal Settlement Zones (in their land
acquisition and development strategies; and use schemes).
the negotiation for and, where necessary, the
expropriation of identified land for incremental Municipalities should
allow incremental
settlement (and other housing development) Settlement on the land through Managed Land
approaches.
Settlement (MLS) approaches. MLS is where
government provides households with, at least,
Municipalities should also ensure that access access to planned and secure piece of land and
to land is fair and transparent, through the basic services; and commits to the progressive
development and implementation of land upgrading of these areas over time.

2:
3:

UPGRADING STRATEGY:
Upgrade or, where appropriate, relocate
informal settlements so that peoples’ land
and housing rights are realised, and their
quality of life is improved.

a Municipal/metropolitan wide upgrading of
informal settlements programme; and per
informal settlement, either, upgrade the area
in situ to at least a level of basic services
and tenure; or, as a last resort, relocate
Municipalities should develop and implement households to MLS areas.

RIGHTS-BASED RELOCATION STRATEGY:
Comply with the legal and Constitutional
imperatives - of not arbitrary evicting people from
their home (s26.3) and progressively realising
the right to housing (s26.1) - when it comes to
dealing with people who have occupied land or
buildings without authorisation.

terms of the constitution when responding to
land and building occupations, either on state
(including communal land) or private owned
land, including meaningfully engaging with
the stakeholders concerned to try and find
mutually beneficial solutions, and ensuring
that appropriate alternative accommodation is
Municipalities need to build capacity to be provided when voluntary relocation is agreed to
able to follow the correct procedures and (in instances where people would be rendered
legal principles that fulfil their obligations in homeless by eviction).
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Include the three pronged approach to
managing and curbing land occupation in
the new human settlement white paper...

POLITICAL WILL
The implementation of such a three pronged approach
will not be effective if there is a lack of political (and
bureaucratic) will to make it happen. The political will
of municipal councillors (and bureaucrats) for change
needs to be built from the bottom, where communities

demand change; from above, where legislation calls for
and makes change possible, and; from within, where the
politicians (and bureaucrats) concerned, reflect on and
internalise the need for change.

PROPOSED WAY FORWARD
As a way forward it is therefore proposed that the relevant
National and Provincial
Government Departments
(including the Housing Development Agency - HDA)
need to undertake the following actions:
1.

2.

3.

Include the three pronged approach to managing
and curbing land occupation in future National and
Provincial policy statements, such as the new
human settlement white paper, national policies on
a cohesive and inclusive approach to land for human
settlements, and the Integrated Urban Development
Framework.
Develop a nationwide awareness raising and
capacity building programme highlighting and
promoting the three pronged approach to land
occupation.
Support Municipalities to develop land acquisition
and development strategies.

4.
5.
6.

7.

Support Municipalities to develop land allocation
policies and procedures that conform to a National
and Provincial land allocation framework policy.
Support Municipalities to set Managed Land
Settlement targets linked to new MLS targets at
National and Provincial level.
Support Provinces to establish housing rights
advisory units to support Municipalities to follow
proper eviction procedures and promote the
realisation of the right to adequate housing.
Develop guidelines for, and require Municipalities
to include incremental settlements (including
informal settlements and managed land 		
settlements) and special land use zones in 		
Spatial Development Framework plans and Land
Use Management Schemes in terms of the Spatial
Planning and Land Use Management Act (no. 16 of
2013).

Support Municipalities to set Managed
Land Settlement targets
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